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IN THE CIRCUIT COURT OF THE TWELTH JUDICIAL CIRCUIT 
IN AND FOR SARASOTA COUNTY, FLORIDA 
CIVIL DIVISION 


Michael T. Flynn, 
Plaintiff, 


v. Case No.: 2023 CA 004264 NC 


Jim Stewartson, 
Defendant. 


/ 


DEFENDANT’S MOTION TO DISMISS THE COMPLAINT 


Defendant, JIM STEWARTSON, by and through his undersigned 
attorneys, hereby moves this honorable Court to dismiss the Plaintiff’s 


Complaint with prejudice, and in support thereof states as followed: 


I. INTRODUCTION 

Defendant moves this Court to dismiss Plaintiffs Complaint with 
prejudice in favor of the Defendant because Plaintiffs Complaint appears to be 
a strategic lawsuit against public participation that is prohibited under Florida 
law (Fla. Stat. § 768.2985). 

Should this Court decline to dismiss the Complaint t in favor of the 
Defendant under Fla. Stat. § 768.295, Defendant subsequently moves this 
Court to dismiss the Plaintiffs lawsuit without prejudice for failure to plead a 


cause of action upon which relief may be granted. 


II. PLAINTIFF’S COMPLAINT IS A STRATEGIC LAWSUIT AGAINST 
PUBLIC PARTICIPATION (SLAPP) PROHIBITED UNDER FLA. STAT. 
§ 768.295. 


Defendant moves this Court, pursuant to Fla. Stat. § 768.295, to dismiss 


Plaintiffs Complaint with prejudice . 
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A. THE LEGAL STANDARD FOR A MOTION TO DISMISS ON ANTI-SLAPP 
GROUNDS. 

Defendant’s Motion to Dismiss on these grounds is a statutorily-based 
Motion to Dismiss specifically provided for under Fla. Stat. § 768.295. That 
means the legal standard for assessing the appropriateness of this Motion to 
Dismiss substantially differs from most Motions to Dismiss. 

While a Motion to Dismiss generally requires a Court to simply accept as 
true the factual allegations in the four corners of the complaint and draw all 
reasonable inferences therefrom in favor of the claimant, the 2d DCA has held 
that a Motion to Dismiss based upon the anti-SLAPP statute requires the trial 
court to do more. Gundel v. AV Homes, Inc., 264 So. 3d 304, 314 (Fla. 2d DCA 
2019). Rather, in a Motion to Dismiss based upon the anti-SLAPP statute, the 
Defendant must demonstrate a prima facie case that the anti-SLAPP statute 
applies—in that the Plaintiff's suit was based on some activity that would 
qualify as an exercise of the Defendant’s First Amendment rights in connection 
to issues of public importance. Id. Then, the burden of proof shifts to the 
Plaintiff to demonstrate that the Defendant’s activity was actionable. Id. This 
procedure serves the purpose of the statute and conforms with the procedures 
employed in considering other statutorily-based motions to dismiss. Id. 

Denial of a Motion to Dismiss on anti-SLAPP grounds is an appealable 
non-final order. Notably, in Gundel v. AV Homes, Inc., the 2d DCA quashed a 
trial court order denying a Motion to Dismiss, For Judgment on the Pleadings, 
or For Summary Judgment because the allegations contained within the 
pertinent counterclaim were too vague to permit the trial court to determine 
whether the alleged conduct was protected free speech. Id. at 315. 

This Motion to Dismiss is provided for by statute as an expeditious 


method of resolving strategic lawsuits against public participation. 
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B. THE LEGAL STANDARD FOR DEEMING A LAWSUIT AS A PROHIBITED 
SLAPP LAWSUIT 


Fla. Stat. § 768.295(3) states that “A person or governmental entity in 
this state may not file or cause to be filed, through its employees or agents, any 
lawsuit, cause of action, claim, cross-claim, or counterclaim against another 
person or entity without merit and primarily because such person or entity has 
exercised the constitutional right of free speech in connection with a public 
issue.” 

As a journalist, Defendant has exercised his constitutional right of free 
speech by publishing content critical of a public figure in connection with 
public issues. The Plaintiff appears to be attempting to silence Defendant’s 
journalistic endeavors through the filing of this lawsuit. Thus, this lawsuit 
would appear to be prohibited under Fla. Stat. § 768.295(3). 

D. DEFENDANT HAS MADE A PRIMA FACIE SHOWING OF IRREPARABLE 
HARM SIMPLY BY BEING FORCED TO DEFEND THIS LAWSUIT. 

In Gundel, the Second DCA held that the target of a strategic lawsuit 
against public participation (SLAPP) is harmed by “the very filing and 
continuation” of the SLAPP, and thus, someone petitioning the Court for 
dismissal on SLAPP grounds has made a prima facie showing of irreparable 


harm. 264 So. 3d at 310. 


E. THERE IS A PRIMA FACIE CASE THAT PLAINTIFF’S LAWSUIT APPEARS 
TO BE A STRATEGIC LAWSUIT AGAINST PUBLIC PARTICIPATION. 


i. Plaintiff is a widely known political figure, and thus is a “public 
figure.” 
Under the factual allegations contained within Plaintiff's Complaint, it is 
unclear whether the Plaintiff concedes his status as a public figure—a status 
which has real legal significance to this case—or whether that is in dispute. If 


Plaintiffs status as a public figure is in fact disputed, Defendant hereby 
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outlines facts to support an ultimate determination by this Court that Plaintiff 
is in fact a public figure. 

Plaintiff, MICHAEL FLYNN, served as United States National Security 
Advisor from January 22, 2017 through February 13, 2017 under President 
Donald Trump. Before his appointment as United States National Security 
Advisor, Plaintiff was a political advisor on national security for President 
Trump’s political campaign. 

Since Plaintiffs service under President Trump, Plaintiff has been a vocal 
public political figure. Some examples of Plaintiffs public political activism 
include: In September 2019, Plaintiff was a scheduled speaker at a “Digital 
Soldiers Conference”; notably, Plaintiff previously claimed that President 
Trump’s 2016 election was the result of an “army of digital soldiers.”! 2The 
alleged purpose of this particular conference was to prepare “patriotic social 
media warriors” for a “digital civil war.”3 

Since the November 2020 election, Plaintiff has furthered his political 
advocacy. The Associated Press has reported that Plaintiff has organized and 
headlined events on the ReAwaken America Tour, which has reached tens of 
thousands of people across the country in approximately fifteen (15) cities and 
towns.* According to counts by the Associated Press and PBS Frontline, 
Plaintiff made more than sixty (60) in-person speeches in twenty four (24) 
states throughout 2021 and 2022.5 

Locally, in Sarasota County, Plaintiff has also become a public political 
figure. In 2021, Plaintiff attended rallies in protest of COVID-19 vaccine and 
mask mandates that had thousands of attendees. He was also a headliner of a 


Halloween event at the same venue.® Flynn also has inserted himself into local 


! https://www.motherjones.com/politics/2019/08/michael-flynn-and-george-papadopoulos-are-scheduled-to-speak- 
at-a-conference-organized-by-a-qanon-supporter/ 

? https://www.nytimes.com/2021/02/06/us/politics/michael-flynn-qanon.html 

3 https://thehill.com/blogs/blog-briefing-room/news/457384-flynn-papadopoulos-to-speak-at-event-preparing-social- 
media/ 

4 https://apnews.com/article/reawaken-america-tour-michael-flynn-910e83b5 1518575 1 be82868b227ca22e 

5 https://www.pbs.org/newshour/politics/former-trump-adviser-michael-flynn-at-the-center-of-new-movement- 
based-on-conspiracies-and-christian-nationalism 

6 https://www.eventbrite.com/e/halloween-with-general-michael-flynn-tickets-191144617697 
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political dialogue through endorsing a candidate for Chair of the Republican 
Party of Sarasota County.’ 

There are two classes of public figures, "general" and "limited." General 
public figures are individuals who, by reason of fame or notoriety in a 
community, will in all cases be required to prove actual malice. Limited public 
figures, on the other hand, are individuals who have thrust themselves forward 
in a particular public controversy and are therefore required to prove actual 
malice only in regard to certain issues. Saro Corp. v. Waterman Broad. Corp., 
595 So. 2d 87, 88-89 (Fla. 2d DCA 1992), citing Gertz v. Robert Welch, Inc., 418 
U.S. 323, 94 S.Ct. 2997, 41 L. Ed. 2d 789 (1974). 

Given that the Plaintiff is a former high-level Presidential appointee and 
the broad array of public issues that Plaintiff has inserted himself into 
(national security, Christian nationalism, protests against COVID-19 vaccines 


and masks, and the 2020 Presidential Election to highlight a few), it is 


apparent that Plaintiff is a general public figure who will be required to 
prove actual malice in all cases. 


ii. Plaintiff's status as a “public figure” deems his lawsuit meritless, 
as he has failed to make a sufficient showing of “actual malice.” 


Before a "public figure" may recover damages in a defamation action, 
the public figure must prove actual malice on the part of the disseminator 
of the information. Saro Corp. v. Waterman Broad. Corp., 595 So. 2d 87, 88-89 
(Fla. 2d DCA 1992), citing Curtis Publishing Co. v. Butts, 388 U.S. 130 
(1967). The Plaintiff carries the burden of proof on this issue. See Mastandrea 
v. Snow, 333 So. 3d 326, 327-28 (Fla. lst DCA 2022). Entry of summary 
judgment is appropriate where the Plaintiff has provided no evidence that the 


Defendant made their statements with actual malice. Id. at 328. 


7 https://www.heraldtribune.com/story/news/politics/2022/12/01/michael-flynn-backs-sarasota-gop-chair-candidate- 
who-praised-proud-boys/10795956002/; https://www.heraldtribune.com/story/news/politics/2022/08/16/donald- 
trump-ally-michael-flynn-explains-interest-sarasota-florida-politics-gop/10336193002/ 
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Florida has adopted the federal test for “actual malice” that was first 
announced by the U.S. Supreme Court in N.Y. Times Co. v. Sullivan, 376 U.S. 
254 (1964). Proving actual malice requires the Plaintiff demonstrate that 
Defendant had (a) knowledge that his statements were false or (b) acted with 
reckless disregard as to whether his statements were false or not. Id. at 280. 
Such requirement to prove actual malice is in addition to proving the other 
elements of defamation. 

The Plaintiff carries the burden of proof on this issue. See Mastandrea v. 
Snow, 333 So. 3d 326, 327-28 (Fla. 1st DCA 2022). Entry of summary 
judgment is appropriate where the Plaintiff has provided no evidence that the 
Defendant made their statements with actual malice. Id. at 328. 

Statements that are not perfectly accurate are protected under the 
“substantial truth” doctrine if the “gist” or “sting” of the statement is true. 
Readon v. WPLG, LLC, 317 So. 3d 1229, 1234 (Fla. 3d DCA 2021), citing 
Masson v. New Yorker Mag., 501 U.S. 496, 517 (1991). 

While Plaintiff alleges that Defendant “defamatory statements on Twitter 
and YouTube, knowing that they were false or with reckless disregard for the 
truth,” there is no sufficient showing of such. (Complaint 1 96). The Plaintiff 
has provided no evidence that the Defendant knew he made false statements or 


acted with reckless disregard as to whether his statements were false. 


iii. Defendant engaged in protected speech, and thus Plaintiff does 
not have an actionable claim for defamation. 

While Defendant maintains his status as an investigative journalist, his 
reporting and statements of opinion regarding such a prominent political 
public figure are inherently political statements and should be interpreted as 
such. In reviewing political statements, it is necessary to read the entire 
publication in context, not simply the offending words. Dockery v. Fla. 
Democratic Party, 799 So. 2d 291, 295 (Fla. 2d DCA 2001), citing Pullum v. 
Johnson, 647 So. 2d 254, 258 (Fla. lst DCA 1994). The publications that are in 
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question are "not to be dissected and judged word for word or phrase by 
phrase, the entire publication must be examined." Dockery v. Fla. Democratic 
Party, 799 So. 2d 291, 295 (Fla. 2d DCA 2001), citing Desert Sun Publishing Co. 
v. Superior Court for Riverside County, 158 Cal. Rptr. 519, 521, 97 Cal. App. 3d 
49, 52 (1979). 

Florida law also recognizes the difference between statements presented 
as fact and statements presented as opinion or “rhetorical hyperbole.” 
Zambrano v. Devanesan, 484 So. 2d 603, 606-07 (Fla. 4th DCA 1986). “Pure 
opinion is based upon facts that the communicator sets forth in a publication, 
or that are otherwise known or available to the reader or the listener as a 
member of the public.” Id. Pure opinion is protected free speech under the First 
Amendment to the U.S. Constitution, and is not actionable under a cause of 
action of defamation. Id. “Rhetorical hyperbole” and “imaginative expression,” 
which the U.S. Supreme Court has held to have “traditionally added much to 
the discourse of our Nation,” is also protected as opinion. Pullum v. Johnson, 
647 So. 2d 254, 256-57 (Fla. lst DCA 1994), citing Milkovich v. Lorain Journal 
Co., 497 U.S. 1, 20 (1990). 

The U.S. Supreme Court held that circumstances that could not be 
reasonably understood as describing actual facts or events about a person’s 
conduct constituted hyperbole. Hustler Mag. v. Falwell, 485 U.S. 46, 57 (1988). 
The circumstances in which statements are expressed must play an essential 
role in arriving at a reasonable interpretation of whether such statement is 
defamatory. Keller v. Miami Herald Pub. Co., 778 F.2d 711, 715 (11th Cir. 
1985). 

Additionally, “[clommentary or opinion based on facts that are set forth 
in the article or which are otherwise known or available to the reader or 
listener are not the stuff of libel," Rammsen v. Collier County Publ'g Co., 946 So. 
2d 567, 571 (Fla. 2d DCA 2006). Defendant’s published statements are 
commentary and/or opinion that is based upon facts that are otherwise known 
or available to Defendant’s audience. 
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Defendant’s statements were all either true, statements of opinion, 
commentary or opinion based upon facts that are otherwise known or available 
to the readers, and/or uses of “rhetorical hyperbole” that could not be 
reasonably understood as describing actual facts or events. Given the 
rhetorical hyperbole that is commonplace on Twitter and the internet in 
general, such statements could not be reasonably understood as true. It is 
worth noting that even the Plaintiff engages in rhetorical hyperbole on Twitter, 
such as calling the American Library Association “Marxist thugs on the left.” 


Thus, the use of such rhetorical hyperbole is not actionable. 


iv. Plaintiffs claim for injurious falsehood similarly fails. 

For the Plaintiff to maintain a claim for injurious falsehood, it must 
demonstrate: (1) a false statement was made by or on behalf of the tortfeasor; 
(2) the statement disparages a property interest of the complainant; (3) the 
statement was published or communicated to a third person; (4) the statement 
was made with legal malice or with willful and wanton disregard of the rights of 
the complainant; (5) publication of the statement is a material and substantial 
cause of inducing other persons to refuse to deal with the complainant; and (6) 
the publication results in special damages to the complainant. 

Instead of “actual malice,” the standard for speech resulting in injurious 
falsehood is either (a) legal malice or (b) willful and wanton disregard of the 
rights of the complainant. 2 Florida Torts § 29.02 (2023). “Legal malice" 
generally means that the act was deliberate conduct without reasonable cause, 
while "actual malice" necessary for punitive damages (or to overcome First 
Amendment privilege) means ill will, bad or evil motive, or such gross 
indifference to or reckless disregard of the rights of others as will amount to a 
willful or wanton act. See Collier County Publishing Co. v. Chapman, 318 So.2d 
492, 495 (Fla. 2d DCA 1975), cert. denied, 333 So.2d 462 (Fla. 1976). 


8 https://twitter.com/GenFlynn/status/1673418714052456455 
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Notably, while the Plaintiff alleges to have lost business in the amount of 
$75,000.00, the Plaintiff has provided no such evidence of lost business in that 
amount. Additionally, there is no causal nexus between the Plaintiff engaging 
in “the business of promoting election integrity and reform” (pursuant to 
Complaint § 102) and Defendant’s statements about Plaintiff. Plaintiff has also 
offered no evidence regarding Defendant’s intent of his statements, as it 
pertains to Plaintiffs business. Additionally, like with Plaintiffs defamation 
claim, Plaintiff has made no actual showing that Defendant acted with actual 
malice, legal malice, or engaged in a willful and wanton act with reckless 


disregard for his rights. 


v. Defendant should be awarded his attorney’s fees. 


If this Court is to deem that the Plaintiff s lawsuit is in violation of 
Florida’s anti-SLAPP statute, this Court should award the Defendant his 
reasonable attorney’s fees as the prevailing party in this matter, pursuant to 


Fla. Stat. § 768.295(4). 


III. PLAINTIFF’S COMPLAINT SHOULD BE DISMISSED AS IT FAILS 
TO STATE A CAUSE OF ACTION UPON WHICH RELIEF MAY BE 
GRANTED. 

Defendant moves this Court to dismiss Plaintiff's Complaint because it 
fails to state a cause of action upon which relief may be granted. “The purpose 
of a motion to dismiss is to test the legal sufficiency of [the] complaint, not to 
determine factual issues.’” Rhiner v. Koyama, 327 So. 3d 314, 316 (Fla. 4th 
DCA 2021), quoting Sealy v. Perdido Key Oyster Bar & Marina, LLC, 88 So. 3d 
366, 367-368 (Fla. lst DCA 2012). Accordingly, “‘[t]he trial court may not look 
beyond the four corners of [the] complaint when ruling on a motion to 
dismiss.’” Id., quoting Norwich v. Global Financial Associates, LLC, 882 So. 2d 
535, 536 (Fla. 4th DCA 2004). These principles extend only to the well-pled 
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facts and do not extend to conclusions of law, legal opinion, or argument. 
See Other Place of Miami, Inc. v. City of Hialeah Gardens, 353 So. 2d 861, 862 
(Fla. 3d DCA 1978) (observing that court “will not be bound by bare allegations 
that are unsupported or unsupportable”). 
Motions to dismiss for failure to state a cause of action under Fla. R. Civ. 
P. 1.140(b)(6) are intended for use to determine the sufficiency of the facts 
alleged to state a cause of action. See Payas v. Adventist Health 
System/ Sunbelt, Inc., 238 So. 3d 887, 890 (Fla. 2d DCA 2018), 
quoting Meadows Community Ass’n, Inc. v. Russell-Tutty, 928 So. 2d 1276, 
1278 (Fla. 2d DCA 2006) (“ ‘It is not for the court to speculate whether the 
allegations are true or whether the pleader has the ability to prove them.’”). 
Notably, Florida courts have held that the legal sufficiency of a libel or 
defamation complaint by a public figure, such as Plaintiff, is subject to a more 
rigorous set of tests than, for example, a contract claim between private 


parties. Greene v. Times Publ'g Co., 130 So. 3d 724, 728 (Fla. 3d DCA 2014). 


A. Based on Plaintiffs own allegations within the Complaint, he is a 
public figure. 

Paragraph 13 and 14 of the Complaint allege facts that by themselves 
would identify the Plaintiff as a “public figure.” This is relevant factual pleading 
to determine whether the Plaintiff has ultimately pled the elements of 
defamation. 

B. Plaintiff has failed to plead the elements of defamation of a public 
figure. 

The five elements of a legally sufficient cause of action for defamation 
involving a public figure: (1) publication, (2) falsity, (3) the defendant's 
knowledge of, or reckless disregard for, the falsity (i.e., actual malice), (4) actual 
damages, and (5) the false statement must be defamatory. Jews for Jesus, Inc. 
v. Rapp, 997 So. 2d 1098, 1106 (Fla. 2008). 

Notably, the Plaintiff has provided nothing beyond its bare allegations 
that Defendant’s statements are false or that the defendant knew or recklessly 
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disregarded the falsity of his statements. Additionally, Plaintiff has offered no 
tangible allegation of monetary damages, or evidence of the other damages 
claimed (in Complaint § 98). 

Given the heightened standard for legal sufficiency of defamation claims 
filed by public figures such as the Plaintiff, Plaintiffs allegations in the 
Complaint are ultimately insufficient to support a cause of action for 
defamation. 

C. Plaintiff has failed to plead the elements of injurious falsehood. 

As previously stated, to maintain an action for injurious falsehood, a 
complainant must allege and prove the following elements: (1) a false statement 
was made by or on behalf of the tortfeasor; (2) the statement disparages a 
property interest of the complainant; (3) the statement was published or 
communicated to a third person; (4) the statement was made with legal malice 
or with willful and wanton disregard of the rights of the complainant; (5) 
publication of the statement is a material and substantial cause of inducing 
other persons to refuse to deal with the complainant; and (6) the publication 
results in special damages to the complainant. 

Plaintiff has failed to clearly allege that Defendant’s statements disparage 
his “property interest.” Plaintiff is engaged in the business of “promoting 
election integrity and reform” (as described in Complaint § 102). The 
statements that the Plaintiff directly alleges (in Complaint J 103) as 
disparaging his property interests do not directly relate to that business. 

Additionally, the Plaintiff has failed to allege that Defendant’s 
conduct is a “material and substantial cause” of inducing other people to 
refuse to deal with the Plaintiff in his business. While the Plaintiff does 
allege (in Complaint § 104) that the Defendant intended to harm the Plaintiffs 
business through his statements, that is a materially different allegation from 
the Defendant’s publication of statement actually being a “material and 


substantial cause” of other persons refusing to deal with him. 
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Additionally, Paragraph 103 of the Complaint is overly broad in terms of 
which statements made by the Defendant have allegedly led to injurious 
falsehood. 

Ultimately, the Plaintiff has failed to sufficiently plead a cause of action 


for injurious falsehood, and thus, such count should be dismissed. 


IV. CONCLUSION & PRAYER FOR RELIEF 

Defendant moves this honorable Court to dismiss Plaintiffs complaint 
with prejudice on the grounds that Plaintiffs lawsuit is a strategic lawsuit 
against public participation (SLAPP) prohibited under Florida’s anti-SLAPP 
statute. Should this Court decline to dismiss the Complaint with prejudice on 
those grounds, Defendant requests that this Court dismiss Plaintiffs complaint 
on the grounds that it fails to state a cause of action upon which relief may be 
granted. 

WHEREFORE, Defendant, JIM STEWARTSON, respectfully requests that 
this Court dismiss the lawsuit with prejudice and his favor, award him his 
reasonable attorney’s fees under Fla. Stat. § 768.295(4), and grant him any 


other relief that this Court deems proper and just. 


Dated: June 30, 2023 


/s/ Craig A. Whisenhunt 
Craig A. Whisenhunt, Esquire 


FBN 81745 
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CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that a true and proper copy of the foregoing document was served 
upon Jared Roberts, Esquire via Florida E-Filing Portal on this 30t: day of June 2023. 


/s/ George K. Rahdert 
George K. Rahdert, Esquire 


FBN 213365 

George A.D. Thurlow, Esquire 

FBN 1019960 

Rahdert & Mortimer, PLLC 

535 Central Avenue, Suite 200 

St. Petersburg, FL 33701 

Phone: (7277)823-4191 

Fax: (72'7)823-6189 

Email: grahdert@rahdertlaw.com 
service@rahdertlaw.com 
ethurlow@rahdertlaw.com 


tmccreary@rahdertlaw.com 
Craig A. Whisenhunt, Esquire 


FBN 81745 

Ripley Whisenhunt, PLLC 

8130 66th Street North, Suite 3 
Pinellas Park, FL 33781 

Phone: (72'7)256-1660 

Email: craig@rwrlawfirm.com 


efiling@rightingwrongsflorida.com 
Attorneys for Defendant, STEWARTSON 
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